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STATEMENT OF THE | SSUE

The issue is whether Petitioner nmay term nate the
prof essi onal service contract of Respondent due to a failure to
correct performance deficiencies during the 90-cal endar - day

probati onary peri od.



PRELI M NARY STATENMENT

By Notice of Specific Charges dated April 27, 2004,
Petitioner advised Respondent that it was seeking to term nate
her professional service contract due to a failure to correct
deficiencies within the 90-cal endar -day perfornmance probation
period that was inposed on Novenmber 15, 2003.

The Notice of Specific Charges alleges that, on
Decenber 11, 2003, Respondent functioned bel ow standards in
conponents of Enhancing and Enabling Learning. The Notice of
Specific Charges alleges that, on February 4, 2004, Respondent
functi oned bel ow standards in conponents of Managi ng the
Learni ng Environnment, Teacher/Learner Rel ationships, Enhancing
and Enabling Learning, and C assroom Based Assessnents of
Learning. The Notice of Specific Charges alleges that, on
March 15, 2004, Respondent functioned bel ow standards in
Managi ng the Learni ng Environnent, Enhancing and Enabling
Lear ni ng, and Enabling Thi nki ng.

On March 19, 2004, Petitioner's Superintendent notified
Respondent that he was going to recommend that Petitioner
term nate her professional service contract due to her failure
to correct the deficiencies during the 90-cal endar - day
probationary period. On April 14, 2004, Petitioner adopted the
Superintendent's recomendati on and term nated Respondent's

contract.



By letter filed April 21, 2004, Respondent requested a
formal hearing.

At the hearing, Petitioner called six wtnesses and offered
into evidence 24 exhibits: Petitioner Exhibits 1-24.
Respondent called three witnesses and offered into evidence four
exhi bits: Respondent Exhibits 1-4. All exhibits were adm tted
except that Respondent Exhibit 4 was not admtted for the truth.

On Septenber 22, 2004, Petitioner filed a Mtion for
Oficial Recognition. This notion is granted.

The court reporter filed the transcript on Septenber 13,
2004. The parties filed proposed recomrended orders on
Cct ober 4, 2004.

FI NDI NGS OF FACT

1. Respondent entered the teaching profession after
working 17 years as a bartender. She earned her undergraduate
degree in education--specifically, learning disabilities and
varying exceptionalities--and obtained her first teaching job at
Gul f stream El ementary School in 1995.

2. For her first eight years at Qulfstream Respondent
taught a physically inpaired class. These are small classes of
| ess than ten students with health or nedical disabilities.

Many of the students cannot wal k or talk. Wth a
par apr of essi onal and sonetines a fulltinme aid, Respondent taught

substantially the sanme students fromyear to year. The focus of



much of the instruction was upon daily living skills, such as
readi ng the signs on restroons and busi nesses.

3. In 1996, Respondent devel oped i noperable Stage IV
nasopharyngeal carcinoma. Eight nonths of radiation therapy
scarred Respondent's airway. Wen Respondent returned to schoo
after a five-nonth | eave of absence, she, |ike many of her
students, wore a feeding tube and relied on a vocal
anplification device. Respondent made the nost of these
characteristics that she now shared with sone of her students,
encouraging themto overcone their disabilities as she was
doi ng.

4. In the physically inpaired class, Respondent taught
nost of the students on a one-on-one basis. Rarely did she have
to address the entire class as part of classroominstruction.
For this reason, Respondent was little handi capped by her speech
difficulties, which arose due to the cancer treatnent. Even
today, |oud speech is nearly inpossible for Respondent, who, to
generate speech, nust press against her throat to produce a
gaspy speech that requires close attention to understand.

5. A new principal arrived at Gulfstream for the 2002-03
school year. The new principal, who had previously been an
assi stant principal for eight years and a teacher for nine
years, found Respondent's perfornmance unsatisfactory in several

respects. Respondent was often late arriving to school and



failed to performher duties on the bus ranp. Respondent often
| eft her paraprofessional alone with the physically inpaired
class. To nonitor the behavior of the child, Respondent

soneti mes brought her high-school aged daughter to school

W t hout perm ssion. Overall, the principal found that
Respondent seened unent husi astic about teaching. Believing that
Respondent m ght have been depressed, the principal referred
Respondent to the Enpl oyee Assistance Program

6. Thi nki ng that a change in assignnment m ght rekindle
Respondent's enthusiasm for her job, for the 2003-04 schoo
year, the principal switched the assignnents of Respondent and
anot her teacher, so that the other teacher would teach
Respondent's physically inpaired class, and Respondent woul d
teach a varying exceptionalities class. Neither teacher had
requested a new assi gnnment.

7. Respondent's varyi ng exceptionalities class began the
2003- 04 school year with 14 students. Eventually, the principal
reduced the class to nine students. Respondent had the hel p of
only a part-tine paraprofessional. The w de range of cognitive
abilities of the students neant that sonme students could only
identify their nanes in print, and sone students could read and
wite. Students in the varying exceptionalities class were in
several classifications, such as educably nentally handi capped,

traumatic brain injury, and autistic.



8. By sonetine in October 2003, the assistant principa
had tw ce observed Respondent teaching her class. The assistant
princi pal had concerns about Respondent's cl assroom nanagenent
and recor dkeepi ng.

9. The assessnents and evaluations in this case are based
on the Petitioner's Professional Assessnent and Conpr ehensive
Eval uati on System (PACES). In conjunction with the statutory
90-cal endar-day probationary period, as discussed in the
Concl usi ons of Law, the PACES assessnents follow a format. A
PACES-trai ned eval uator conducts an initial observation not of
record. |If the teacher fails to neet standards, the eval uator
goes over the findings with the teacher, offers a Professional
G owmh Teamto provide assistance in elimnating any
deficiencies, and advises that she will conduct another
evaluation in a nonth. |If the teacher neets standards on the
second eval uation, which is known as the first observation of
record, the teacher reverts to the normal eval uation schene
applicable to all teachers, and the first negative observation
is essentially discarded.

10. If the teacher fails to neet standards on the first
observation of record, she is placed on performance probation
for 90 days. The evaluator conducts a Conference for the Record
and gives the teacher a Professional |nprovenent Plan (PlIP).

During the probationary period, the eval uator conducts other



observations, and, at the end of the period, the eval uator
conducts a final observation. |If the teacher still fails to
nmeet standards, then the eval uator conducts a confirmatory
observation within 14 days after the end of the probationary
period. If the teacher still fails to neet standards, the
princi pal may reconmend term nation to the Superintendent.

11. PACES assessnents cover six domains: Planning for
Teachi ng and Learning (Domain 1), Mnagi ng the Learning
Envi ronnment (Domain 11), Teacher/Learner Rel ationships (Domain
I11), Enhancing and Enabling Learning (Domain [V), Enabling
Thi nki ng (Domain V), and C assroom Based Assessnents of Learning
(Domain VI). Each of these domains conprises three to five
conponents, for which the eval uator determ nes whether the
teacher neets standards. |[|f the evaluator determ nes that the
teacher fails to neet standards as to a conponent, the eval uator
circles a listed indicator, so that the teacher may readily
identify authoritative sources of information, such as the PACES
bi nder provided to each teacher or videotapes in the D strict
office, that will assist her in curing a particul ar deficiency.

12. The assistant principal conducted the initial
observation not of record on October 14, 2003. She determ ned
t hat Respondent failed to neet standards for 18 of the 21
conponents. Respondent net standards only in Conmponents I11.A,

IV.C, and VI.A Respectively, these are I|nterpersonal



Rel ati ons, which is the teacher's respect for the students;
Resources for Learning, which is the teacher's use of teaching
aids and learning materials; and Monitoring Engagenent and/or
| nvol venent in Learning, which is the teacher's nonitoring of
the student's engagenent during |earning tasks.

13. Among the nore significant deficiencies reflected in
the Cctober 14 evaluation are that Respondent |acked | esson
pl ans and failed to manage the |l earning environnent. To help
with these and ot her deficiencies, the assistant principal
of fered Respondent a Professional Gowmh Team and referred her
to her PACES bi nder, which woul d describe each deficient item
and suggest strategies to elimnate each deficiency.

14. For her part, Respondent had tried to deal wth her
new assi gnment by grouping the children, where appropriate, by
cognitive ability. In Septenber or Cctober, she was able to
send one student to regul ar educati on.

15. On Novenber 5, 2003, the assistant principal returned
to performthe first observation of record. She found
Respondent readi ng a Thanksgiving story to the eight students
who were present in her class. Respondent woul d read one
sentence and ask a question about it. By using this approach,
Respondent took one hour to read a story that should have taken
five mnutes to read. Each tinme that she stopped and asked a

guestion about the precedi ng sentence, Respondent underm ned the



continuity of the story. Also, all of her questions tested the
students' nenory; none of themrequired higher-order thinking,
as woul d be required by questions asking how or why sonethi ng
happened.

16. Despite these shortcom ngs in Respondent's teaching,
the assistant principal determ ned that Respondent had net
standards in all of Domains I, II, Ill, and VI. However,
Respondent failed to neet standards in all conmponents of Donains
IV and V, including the one conponent in Domain IV for which she
had previously nmet standards. However, Respondent perforned
consi derably better in this observation than in the previous
observation--neeting standards in 13 of 21 conponents as opposed
to neeting standards in 3 of 21 conponents three weeks earlier

17. In the ensuing Conference for the Record, the
assistant principal prepared a PIP for Respondent and again
recormended that she take advantage of the Professional G owh
Team for assistance in elimnating the deficiencies. Dated
Novenber 14, 2003, the PIP is a detailed docunentati on of each
deficiency noted in the Novenber 5 observation. The Novenber 14
Pl P descri bes what Respondent did or did not do, as to each
deficiency. The PIP also contains specific recommendations to
el imnate each deficiency.

18. The nunber of deficiencies is msleading, at |east as

an i ndicator of the scope of the teaching that was subject to



t he eval uation. The Thanksgiving story, described above,
spawned all eight of the observed deficiencies. Respondent's
reliance exclusively upon sinple recall questions yielded five
deficiencies. (One of these deficiencies also relies on
Respondent's failure to correct a child who replied to the
guestion of what sound that turkeys nake, by answering, "quack,
quack." Absent nore context, it is possible that Respondent's
failure to correct this answer was an attenpt not to reward
attention-getting behavior.) One of the remaining three
deficiencies criticizes Respondent for introducing the

Thanksgi ving story with an open-ended question, "This is
Novenber. What do you think happens in Novenber?" Another
deficiency, which focuses on the one-sentence, one-question
approach of Respondent to the story, faults Respondent for
omtting hands-on activities. The |ast deficiency notes that
Respondent held up a small piece of paper show ng the nont hs of
the year, but she failed to post the paper for the children to
see. (This deficiency inplies that Respondent's classroom | acks
a posted cal endar.)

19. The detail of the Novenber 5 PACES eval uati on and
Novenber 14 PIP are underm ned by the oddly narrow factual basis
upon which they rest. Intended as a conprehensive statenent of
t he deficiencies of an experienced teacher, these docunents

reveal that Petitioner has placed Respondent on probation

10



because of an awkward readi ng of a Thanksgiving story to eight
students over a period of about one hour.

20. On Decenber 11, 2003, the principal perforned an
observation. The principal found that Respondent net standards
in Domains |, I, Ill, V, and VI, but not in three conponents of
Domain IV: Initial Mtivation to Learn, Teaching Met hods and
Learni ng Tasks, and Clarification of Content/Learning Tasks.
Respectively, these conponents involve the identification of the
| earni ng objective, the use of logically sequenced teaching
nmet hods and | earning tasks, and the use of different words or
exanpl es when clarification is required.

21. The two conponents within Domain IV for which
Respondent net standards are: Resources for Learning and
Know edge of Content and Pedagogy. The former conponent
i nvolves the use of learning materials to acconmodate the range
of individual differences anong |earners, and the latter
conponent involves the creation of an opportunity to all ow
different learners to learn at different cognitive |evels.

22. The basis of the deficiencies was in Respondent's
presentation of another story, Little Mss Miuffet, although,
this time, the problens centered nore around her |ead-in and
followup activities. The PIP, dated Decenber 17, 2003, which
the principal prepared, notes that the pace of a witing

activity worksheet was too slow for four of 11 students, who sat
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with nothing to do for ten mnutes while waiting for their peers
to finish; Respondent failed to correct a student who answered
the question, "what are you afraid of," with "sock" (perhaps the
sane child who had said that turkeys quack); Respondent failed
to correct a student who said that a paper was m ssing words
when it was mssing only letters; and Respondent failed to
identify tasks associated with the story that woul d chal |l enge
all of the students, although Respondent used two worksheets- -
one with mssing words (presumably for the higher-functioning
group) and one with mssing letters (presumable for the | ower-
functioni ng group).

23. On February 4, 2004, the assistant principal perforned
t he next observation. She found that Respondent net standards
in Domains | and I1l. She found that Respondent failed to neet
standards in Conmponents 11.D, IIl.A IV.A [IV.B and VI.B
Respectively, these are Managi ng Environnent in Learning,
I nterpersonal Relations, Initial Mtivation to Learning,
Teachi ng Met hods and Learni ng Tasks, and |Informal Assessnent.

24. During this observation, Respondent read a story on
how to build a house. The reading |evel of the story was at
| east third-grade, but the students were in kindergarten and
first grade. For 40 m nutes, Respondent used actual house
bl ueprints as a visual aid. As another visual aid, Respondent

used bl ocks to depict a house, but she | acked sufficient bl ocks
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to finish the project. The story took one hour when it should
have taken ten mnutes. Consequently, students were out of
their seats and trying to find sonething to do.

25. On February 10, the assistant principal prepared a
PIP. Although the contents of this PIP were not dissimlar to
the contents of the previous PIPs, one new deficiency was
Conmponent [11.A Interpersonal Relations. The notes in the
February 10 PIP state: "One |learner was ridiculed by the
t eacher maki ng remar ks about her behavior to the cl assroom
par aprof essional. Her remarks included, 'She's totally off the
wal | ' and ' She has been horrendous today.' She also said to
ot her learners not paying attention, 'I'mnot going to talk to
the air' and "I"'mwaiting in case you didn't notice.'" The
comments to the individual student were sarcastic and
der ogat ory.

26. In general, the principal found Respondent to be nore
ent husiastic in the 2003-04 school year than she had been in the
previ ous school year. Respondent showed an inproved attitude,
but her classroom remained di sorgani zed. Respondent had
recei ved consi derabl e assi stance from her Professional Gowh
Team but the principal concluded that Respondent had stil
failed to nmeet standards.

27. From Respondent's perspective, she felt that the

princi pal had prejudged her and was running through the
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90-cal endar-day probationary period as an enpty exerci se.
Respondent becane increasingly nervous, as she repeatedly tried,
and failed, to please the principal and assistant principal.

28. At one point during the 90 days, Respondent restated
her desire for a transfer, as she had nmade such a request the
prior summer when she had | earned of her new assignnent, but the
principal refused to give the request any consideration or
determne if a transfer were feasible. At |east once during the
90 days, Respondent's union representative asked the principa
to transfer Respondent, but the principal refused, again wthout
giving the request any consideration. |In the neantine,
Respondent's difficulties in the varying exceptionalities
cl assroom were exacerbated by the renoval, by Cctober 2003, of
her voice anplification system

29. On March 2, 2004, the principal, having determ ned
that the 90 cal endar days had expired, performed what she
beli eved was the confirmatory observation. She found that
Respondent failed to neet standards in eight conponents in
Domains I, I, 1V, and VI. Two days later, the principa
i nformed Respondent that she would be recommendi ng that the
Superintendent term nate Respondent's professional service
contract.

30. Unfortunately, the principal had m scal cul ated the 90

days. Learning of this error, the principal discarded the

14



March 2 eval uati on and performed a new confirmatory observation
on March 14 and again found that Respondent failed to neet
standards. Two weeks |ater, Respondent failed to neet standards
in six conponents in Domains I1, 1V, and V. Only three of the
si x deficiencies covered the sane conponents in the March 2
observation: Conponents Il1.D, Il.E, and |IV.D, which are,
respectively, Mnagi ng Engagenent in Learning, Mnitoring and
Mai nt ai ni ng Lear ner Behavi or, and Know edge of Content and
Pedagogy. In general, these were deficiencies at the start of

t he 90-day probationary period, but were elimnated during the
90-day probationary period, only to return again at the end.

31. Foll owi ng the March 14 confirmatory observation, the
princi pal recommended that the Superintendent term nate the
pr of essi onal service contract of Respondent. On March 19, 2004,
t he Superintendent advi sed Respondent that he was going to
recomrend to Petitioner that it term nate her contract, and, on
April 14, 2004, Petitioner did so.

32. Arecurring issue in this case is what is neant by
failing to neet standards and, nore inportantly, unsatisfactory
performance. Based on the testinony of Petitioner's wtnesses,
Petitioner contends that the failure to neet any single
conponent within any of the domains of PACES is the failure to
nmeet standards, and a failure to neet standards is invariably

unsati sfactory performance, sufficient to place a teacher on 90-

15



cal endar-day perfornmance probation or, if already on performance
probation, sufficient to term nate a professional service
contract. However, the PACES form does not so indicate, nor do
Petitioner's online rules, of which the Adm nistrative Law Judge
has taken official notice.

33. Petitioner has failed to prove what is an
unsati sfactory performance under the PACES eval uati on system
Absent the adoption of a rule to this effect, the isolated
om ssion of a teacher, during a single observation, to provide
suggestions to inprove |earning (Conmponent VI.C) or to start a
cl ass or |l esson precisely on tinme (Conponent I1.A) woul d not
constitute unsatisfactory performance, at |east for the purpose
of initiating the 90-cal endar-day probationary period or
term nating the professional service contract of a teacher
al ready on performance probation. |In this case, underm ning the
observations of the principal and assistant principal,
especially where they appear to be based on discrete failures by
Respondent, are the facts that neither supervisor has any
significant training in exceptional student education, the
princi pal has no experience teaching in exceptional student
education, and the assistant principal has limted experience in
t eachi ng exceptional student education.

34. By granting Petitioner's Mdtion for Oficial

Recognition, the Adm nistrative Law Judge acknow edges that, by
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| etter dated Septenber 24, 2001, the Florida Departnment of
Educati on has approved PACES. (The identification of PACES is
mssing fromthe letter, but the Adm nistrative Law Judge
accepts the representation of Petitioner's counsel that PACES
was the subject of this letter.) However, this |letter approves
PACES on its face, not as applied, and may have been based on
nmore than two-page PACES evaluation form The present record
contains only the two-page formand testinony, unsupported by
any docunentation, that a single deficiency neans that a teacher
fails to neet standards and rmay be placed on probation, if the
deficiency arises when the teacher is not on probation, or may
be term nated, if the deficiency, even if different fromthe one
that initiated probation, is present at the confirmatory
observati on.

35. The record does not docunent the extent to which
Respondent was in attendance at school during her 90-cal endar -
day probationary period. By her count, Respondent m ssed seven
or eight workdays due to illness. Petitioner's calculation does
not account for these m ssed days, and, if it had, the second
confirmatory observation was premature too.

36. The record contains sone evidence of student
achi evenent. As noted above, one student was transferred early
in the 2003-04 school year from Respondent's varying

exceptionalities class to a regul ar education classroom but the
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proximty of this event to the start of the school year suggests
that the student was probably msclassified at the start of the
year.

37. The nother of another student testified that
Respondent hel ped her daughter neke consi derabl e academ c
progress. The student had undergone a tracheotony and,
consequently, speech delay. Wile in Respondent's class, the
student was eager to attend school and learned to wite her nane
for the first time. For the first tine in school, the student
was progressing. Wen the nother |earned that Respondent was
being term nated, she tried to contact the principal, but the
princi pal declined to see her, claimng it was a personnel
matter and inplying that a parent had no role in such matters.

38. The record contains the individual education plans
(IEPs) of nine students. Typically, IEPs are prepared in the
spring of each year, and, prior to the preparation of the next
year's |EP, the I EP team cl oses out the preceding | EP by marking
the extent to which the student has achi eved the goals of his
| EP. The IEP team al so indicates progress during the year with
respect to specific goals. A mark of "1" nmeans mastery of the
goal, a "2" means "adequate progress nmade; anticipate neeting
goal by IEP end,"” a "3" neans "sone progress nade; anticipate
nmeeting goal by IEP end,” and a "4" neans "insufficient progress

made; do not anticipate neeting goal by IEP end.”
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39. The last relevant marks for some of the |EPs were
January 2004, but sone of them bore marks for March 2004. For
all of the I EPs, exclusive of physical or occupational therapy,
wi th which Respondent was not substantially involved, 11 goals
were marked 2, 39 goals were marked 3, and 15 goals were marked
4. Five of the nine students for whom Petitioner produced |EPs
received a mark of 4 on at |east one goal in his or her IEP
But 11 of the 15 4's went to two students: one had four 4's,
one 3, and one 2; and the other had seven 4's, two 3's, and one
2. One student had two 4's, but also six 3's. Another student
had one 4 and six 3's, and the fifth student had one 4 and three
3's. Thus, only two of the nine students were not making
satisfactory progress while Respondent was teaching the class.

CONCLUSI ONS OF LAW

40. The Division of Admi nistrative Hearings has
jurisdiction over the subject natter. 88 120.569, 120.57(1),
and 1012.34(3)(d)2.b.(11), Fla. Stat.

41. Describing the requirenments of a teacher-assessnent
program the 90-cal endar-day probationary period, and the
procedure to term nate a professional service contract, Section
1012.34(1)-(3), Florida Statutes, provides:

(1) For the purpose of inproving the
quality of instructional, admnistrative,
and supervisory services in the public

schools of the state, the district school
superi ntendent shall establish procedures
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for assessing the performance of duties and
responsibilities of all instructional,

adm ni strative, and supervisory personne
enpl oyed by the school district. The
Departnment of Education nust approve each
district's instructional personnel
assessnment system

(2) The follow ng conditions nust be
considered in the design of the district's
i nstructional personnel assessnent system

(a) The system nust be designed to
support district and school | evel
i nprovement pl ans.

(b) The system nust provide appropriate
i nstrunments, procedures, and criteria for
continuous quality inprovenent of the
prof essional skills of instructiona
per sonnel .

(c) The system nust include a nechanism
to give parents an opportunity to provide
i nput into enpl oyee performance assessnents
when appropri ate.

(d) In addition to addressing generic
t eachi ng conpetencies, districts nust
determ ne those teaching fields for which
speci al procedures and criteria will be
devel oped.

(e) Each district school board may
establish a peer assistance process. The
pl an may provide a nechani smfor assistance
of persons who are placed on performnce
probation as well as offer assistance to
ot her enpl oyees who request it.

(f) The district school board shal
provide training prograns that are based
upon gui del i nes provided by the Departnent
of Education to ensure that all individuals
with eval uation responsibilities understand
the proper use of the assessnent criteria
and procedures.

(3) The assessnent procedure for
instructional personnel and school

adm nistrators nmust be primarily based on

t he performance of students assigned to
their classroons or schools, as appropriate.
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Pursuant to this section, a schoo
district's performance assessnent is not
limted to basing unsatisfactory performance
of instructional personnel and schoo
adm ni strators upon student perfornmance, but
may i nclude other criteria approved to
assess instructional personnel and school
adm ni strators' performance, or any
conbi nation of student performance and ot her
approved criteria. The procedures nust
conply with, but are not limted to, the
foll owi ng requirenments

(a) An assessnent nust be conducted for
each enpl oyee at |east once a year. The
assessnent nust be based upon sound
educational principles and contenporary
research in effective educational practices.
The assessnent nust primarily use data and
i ndi cators of inprovenent in student
per formance assessed annually as specified
ins. 1008.22 and may consi der results of
peer reviews in evaluating the enpl oyee's
performance. Student performance nust be
measured by state assessnents required under
s. 1008.22 and by | ocal assessnents for
subj ects and grade | evel s not neasured by
the state assessnment program The
assessnent criteria must include, but are
not limted to, indicators that relate to
the foll ow ng:

1. Performance of students.

2. Ability to maintain appropriate
di sci pl i ne.

3. Know edge of subject matter. The
di strict school board shall make speci al
provi sions for evaluating teachers who are
assigned to teach out-of-field.

4. Ability to plan and deliver
instruction, including inplenentation of the
ri gorous reading requirenent pursuant to s.
1003. 415, when applicable, and the use of
technol ogy in the classroom

5. Ability to evaluate instructiona
needs.

6. Ability to establish and maintain
a positive collaborative relationship with

21



students' famlies to increase student
achi evenent.

7. O her professional conpetencies,
responsibilities, and requirenents as
established by rules of the State Board of
Education and policies of the district
school board.

(b) Al personnel must be fully infornmed
of the criteria and procedures associ ated
wi th the assessnent process before the
assessnent takes pl ace.

(c) The individual responsible for
supervi sing the enpl oyee nust assess the
enpl oyee's performance. The eval uator nust
submit a witten report of the assessnent to
the district school superintendent for the
pur pose of review ng the enpl oyee's
contract. The evaluator nust submt the
witten report to the enployee no |ater than
10 days after the assessnent takes place.
The eval uator nust discuss the witten
report of assessnent with the enpl oyee. The
enpl oyee shall have the right to initiate a
witten response to the assessnent, and the
response shall beconme a permanent attachnent
to his or her personnel file.

(d) If an enployee is not performng his
or her duties in a satisfactory manner, the
eval uator shall notify the enployee in
writing of such determ nation. The notice
nmust descri be such unsatisfactory
performnce and i nclude notice of the
foll owi ng procedural requirenents:

1. Upon delivery of a notice of
unsati sfactory performance, the eval uator
must confer with the enpl oyee, nake
recommendations with respect to specific
areas of unsatisfactory performance, and
provi de assistance in helping to correct
deficiencies within a prescribed period of
tinme.

2.a. |If the enpl oyee holds a
pr of essi onal service contract as provided in
s. 1012.33, the enployee shall be placed on
per f ormance probati on and governed by the
provi sions of this section for 90 cal endar
days follow ng the receipt of the notice of
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unsati sfactory performance to denonstrate
corrective action. School holidays and
school vacation periods are not counted when
cal cul ati ng the 90-cal endar - day peri od.
During the 90 cal endar days, the enpl oyee
who hol ds a professional service contract
nmust be eval uated periodically and apprised
of progress achi eved and nust be provided
assi stance and inservice training
opportunities to help correct the noted
performance deficiencies. At any tine
during the 90 cal endar days, the enpl oyee
who hol ds a professional service contract
may request a transfer to another
appropriate position with a different
supervi sing adm ni strator; however, a
transfer does not extend the period for
correcting performance deficiencies.

b. Wthin 14 days after the cl ose of
t he 90 cal endar days, the eval uator nust
assess whet her the performance deficiencies
have been corrected and forward a
recomrendation to the district school
superintendent. Wthin 14 days after
recei ving the evaluator's recomendati on,
the district school superintendent nust
notify the enpl oyee who hol ds a professional
service contract in witing whether the
performance deficiencies have been
satisfactorily corrected and whet her the
di strict school superintendent will
recomrend that the district school board
continue or termnate his or her enploynent
contract. |If the enployee wi shes to contest
the district school superintendent's
recommendati on, the enployee nust, wthin 15
days after receipt of the district school
superintendent's recomendati on, submt a
written request for a hearing. The hearing
shal | be conducted at the district school
board's el ection in accordance with one of
the follow ng procedures:

(') A direct hearing conducted by
the district school board within 60 days
after receipt of the witten appeal. The
heari ng shall be conducted in accordance
with the provisions of ss. 120.569 and
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120.57. A mpjority vote of the nmenbership
of the district school board shall be
required to sustain the district school
superintendent's recommendation. The
determ nation of the district school board
shall be final as to the sufficiency or
insufficiency of the grounds for term nation
of enpl oynent; or

(I'r) A hearing conducted by an
adm ni strative | aw judge assigned by the
Di vision of Adm nistrative Hearings of the
Depart ment of Managenent Services. The
heari ng shall be conducted wthin 60 days
after receipt of the witten appeal in
accordance with chapter 120. The
recomendati on of the administrative | aw
judge shall be nmade to the district school
board. A majority vote of the nenbership of
the district school board shall be required
to sustain or change the adm nistrative | aw
judge's recommendati on. The determ nation
of the district school board shall be final
as to the sufficiency or insufficiency of
the grounds for term nation of enploynent.

42. Petitioner has the burden of proving the materi al
al l egati ons by a preponderance of the evidence. See, e.g.,

Al len v. School Board of Dade County, 571 So. 2d 568 (Fla. 3d

DCA 1990).

43. This case is about whether Petitioner has proved that
Respondent's teaching performance is not satisfactory.
Petitioner has erroneously equated unsatisfactory performance
with one or nore deficiencies on the PACES eval uation forns.
Under this theory, Petitioner could term nate a professiona
service contract anytine that a teacher scored a single

deficiency in each of five or six observations over a three-
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nmont h period. The PACES eval uation forns provide a val uabl e,
reasonably calibrated neans for assessing a teacher's
performance, but they are only part of the conprehensive

eval uati on necessary to determ ne whether a teacher's overal
performance is satisfactory.

44, Undoubtedly, tardiness, a sarcastic remark uttered
fromweariness, a failure to exploit all |earning nedia,
forgetting to solicit contributions fromstudents throughout the
| esson, and failing to maintain proper instructional pacing are
deficiencies. A tinely observation perforns the useful task of
rem nding a good teacher that there is always room for
i nprovenent. Under Petitioner's theory in this case, though,

t he successful, experienced teacher whose students are
flourishing may nonethel ess be termnated if she displays each
of these deficiencies in five one-hour observations perforned
over 90 days.

45. Section 1012.34, Florida Statutes, details the m ni mum
requi renents of a teacher assessment instrunment and requires its
approval by the Florida Departnent of Education. Nowhere does
Section 1012.34, Florida Statutes, authorize the inference that
the scenario described in the precedi ng paragraph constitutes
unsati sfactory performance in every case, despite the nature of

the teacher's deficiencies and strengths, the performance of the
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teacher's students, and the informed desires of the parents of
t he teacher's students.

46. The adoption of PACES did not relieve Petitioner of
t he burden of providing unsatisfactory performance when it seeks
to termnate a professional service contract. Due to its
m sunder st anding of the role of the PACES evaluation forns in
provi ng unsati sfactory performance, Petitioner introduced
little, if any, expert evidence on the overall question of
whet her Respondent was perform ng her duties in a satisfactory
manner when pl aced on probation or when reconmended for
term nati on.

47. In this case, a finding of unsatisfactory performance
is precluded by the discrete nature of Respondent's reported
deficiencies and the |inmted observational basis on which they
are predicated; the process by which deficiencies disappeared,
new ones arose, then they di sappeared, and ol d deficiencies
reappeared--all over a 90-day period--w thout any evidence
establishing that this variability is nore indicative of
unsati sfactory performance than the vagaries of the eval uations
performed by the principal and assistant principal; the
general ly satisfactory performance of the students, whose
anenability to learning may not be readily apparent to the
princi pal, who has no experience teachi ng exceptional students;

and the principal's curious failures to accommodat e Respondent's
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di sability when the principal transferred Respondent to the
varying exceptionalities class, which required her to try to
vocalize to the entire class, which was anbul atory, as

di stinguished to the | ess anbul atory physically inpaired cl ass,
where she | argely taught one-on-one, and when the principa
failed to assure the presence of an anplification device for
Respondent's use at all tines in the varying exceptionalities
cl ass.

48. Exacerbating these deficiencies in proof are several
ot her factors. First, the determ nation of unsatisfactory
performance "nust be primarily based on the performance of
students . . .." Anecdotal evidence suggests that Respondent's
students were performng satisfactorily. The |IEPs suggest
i kewi se. As Petitioner applied PACES in this case, it has
failed to show that the unsatisfactory assessnents of Respondent
were primarily based on the perfornmance of her students.

49. Second, as Petitioner applied PACES in this case,
parents had no neani ngful input into the term nation decision.
Petitioner argues that report cards provide the parents an
opportunity for input. Unless the report cards notify the
parents that a teacher is on probation--a doubtful prospect--the
parents probably will not |learn of the inpending termnation at

a convenient point in the report-card cycle. Here, at |east one
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parent tried to provide tinely input, and the principal shunted
her asi de.

50. Third, as Petitioner applied PACES in this case,
Petitioner was denied her right to request a transfer. The
statute does not guarantee a right to a transfer, but it confers
upon the teacher on probation the right to request a transfer.

If this right is to nean anything, it nust inpose upon the
principal the duty of stating an informed, substantial reason
for denying the request or trying in good faith to make the
transfer. The principal did neither.

51. Fourth, as Petitioner applied PACES in this case,
Petitioner was denied her right to 90 cal endar days w thin which
to inmprove her performance adequately. First, the principal
prematurely term nated the probationary period. Already nervous
about her chances of retaining her job, Respondent was
effectively denied the | ast few days remaining to her to
denonstrate the required inprovenent.

52. Also, Petitioner failed to take into account
Respondent' s absence from school for seven or eight days. By
statute, "school holidays and vacation periods" are excl uded
fromthe 90 cal endar days. "School holidays"” is the sanme as
"school vacation periods,” so the latter termnust apply to a
teacher's personal |eave, when such | eave does not correspond to

school holidays. It is unclear whether all of the seven or
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ei ght days of | eave were sick |leave or if any were persona

| eave. But this is another reason mlitating against concl uding
t hat Respondent received the full 90 cal endar days to which she
is entitled to inprove her performnce.

RECOMVENDATI ON

It is

RECOMVENDED t hat Petitioner enter a final order rejecting
t he Superintendent's recomrendati on to term nate Respondent for
unsati sfactory perfornmance during the 2003-04 school year.

DONE AND ENTERED this 26th day of Cctober, 2004, in

Tal | ahassee, Leon County, Flori da.

bebsu0 it

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 26th day of Cctober, 2004.

COPI ES FURNI SHED
Dr. Randol ph F. Crew, Superintendent
M am - Dade County School Board

1450 Nort heast Second Avenue, No. 912
Mam, Florida 33132-1394
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Dani el J. Wodring, General Counsel
Depart ment of Educati on

1244 Turlington Buil ding

325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Honor abl e John W nn

Conmi ssi oner of Educati on
Department of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Madel yn P. Schere, Esquire

M am - Dade County School Board

1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

Mar k Herdman, Esquire
Herdman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recomended order nust be filed with the agency t hat
will issue the final order in this case.
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